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TOWN OF PAGOSA SPRINGS, COLORADO

ORDINANCE NO. 805
(SERIES 2014)

AN ORDINANCE OF THE TOWN OF PAGOSA SPRINGS
REPEALING AND READOPTING
SECTION 2.4.13 OF THE LAND USE AND
DEVELOPMENT CODE SETTING FORTH A PROCESS
FOR APPEALING DECISIONS
MADE PURSUANT TO THE LAND USE
AND DEVELOPMENT CODE

WHEREAS, the Town of Pagosa Springs (“Town”) is a home rule municipality duly
organized and existing under Article XX of the Colorado Constitution and the Pagosa Springs
Home Rule Charter of 2003, as amended on April 3, 2012; and

WHEREAS, pursuant to Section 1.4 A) of the Charter, the Town has all power of local
self-government and home rule and all power possible for a municipality to have under the
Constitution and laws of the State of Colorado; and

WHEREAS, pursuant to Article XX, Section 6 of the Colorado Constitution and Section
11.2 of the Charter the Town has the power to adopt and amend land use and development
ordinances; and

WHEREAS, the Town Council has, by Ordinance, adopted the Pagosa Springs Land Use
and Development Code, including Article 2 regarding *Administration” and Section 2.4.13
regarding “Appeals”; and

WHEREAS, the Town Council hereby determines that for the protection of the health,
safety and welfare of the Town, it is in the best interest of the residents and visitors of the Town
to amend Section 2.4.13 of the Land Use and Development Code to revise and clarify the appeals
process;

NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN
OF PAGOSA SPRINGS, COLORADO, as follows:

L Repeal and Readoption of Section 2.4.13 of the Land Use and Development
Code. Section 2.4.13 of the Land Use and Development Code is hereby repealed and readopted
in its entirety as set forth in Exhibit A, attached hereto and incorporated herein.

11. Public Inspection. The full text of this Ordinance, with any amendments, is
available for public inspection at the office of the Town Clerk.

(00355058 DOCX / 3}
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II.  Severability. If any portion of this Ordinance is found to be void or ineffective, it
shall be deemed severed from this Ordinance and the remaining provisions shall remain valid
and in full force and effect.

1v. Effective date. This Ordinance shall become effective and be in force
immediately upon final passage at second reading.

INTRODUCED, READ, AND ORDERED PUBLISHED BY TITLE ONLY PURSUANT TO
SECTION 3.9, B) OF THE PAGOSA SPRINGS HOME RULE CHARTER, BY THE TOWN
COUNCIL OF THE TOWN OF PAGOSA SPRINGS, COLORADO, UPON A MOTION
DULY MADE, SECONDED AND PASSED AT ITS REGULAR MEETING HELD AT THE
TOWN OF PAGOSA SPRINGS, ONTHE () DAY OF C¢ |, . 2014.

A TOWN OF PAGOSA SPRINGS, COLORADO
\ /
\0?., ....... ,,/’// Q-‘) d

._..' "] '.'.. o ’f- By: 4,,-’5 A

EEJ: % E Ross Aragén, Mayor
Attest: & C‘/) . .-"oo \5:

e e 8

P TTITON
A )

Ape¥Hessman, Town Clerk=

FINALLY ADOPTED, PASSED, APPROVED, AND ORDERED PUBLISHED BY TITLE
ONLY PURSUANT TO SECTION 3.9, D) OF THE PAGOSA SPRINGS HOME RULE
CHARTER, BY THE TOWN COUNCIL OF THE TOWN OF PAGOSA SPRINGS,
COLORADO, UPON A MOTION DULY MADE, SECONDED AND PASSED AT ITS
REGULAR MEETING HELD AT THE TOWN OF PAGOSA SPRINGS, ON THE _4 DAY
OF [Ty, 2014.

N
R, “, TOWN OF PAGOSA SPRINGS, COLORADO
=% é%] b3 = Ross Aragon, Mayor
A
Attest: “, W

Apel-Iessman, Town Clerk
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CERTIFICATE OF PUBLICATION

I, the duly elected, qualified and acting Town Clerk of the Town of Pagosa Springs,
Colorado, do hereby certify the foregoing Ordinance No. 805 (Series 2014) was approved by the
Town Council of the Town of Pagosa Springs on first reading at its regular meeting held on the

&_{J day of [ 04> 2014, and was published by title only, along with a statement identifying
any fines or penalties for violation of the Ordinance, and that the full text of the Ordinance,
including any amendments, is available at the office of the Town Clerk, on the Town’s official
website, on , 2014, which date was at least ten (10) days prior to the date of Town
Council consideration on second reading.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the Town
of Pagosg Springs, Colorado, this 5 day of (0 \eyy~ , 2014,

‘\\\H””

o
AOS
......... ~
co\.O?; W
SITTITIN

I, the duly elected, qualified and acting Town Clerk of the Town of Pagosa Springs,
Colorado, do hereby certify the foregoing Ordinance No. 805 (Series 2014) was approved by the
Town Council of the Town of Pagosa Springs on second reading, at its regular meeting held on
the _L«L day of /~ 2014, and was published by title only, along with a statement
indicating the effective date of the Ordinance and that the full text of the Ordinance is available
at the office of the Town Clerk, on the Town’s official website, on & yY )} ¢~ |, 2014.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed the seal of the Town
of Pagosa Springs, Colorado, this 5 day of [Y\ag , 2014.

A;ﬁ'f \/séman:l“d'wn Clerl[\L %

(SEAL)

e
-
-
-
-
“
v

%, CO Lo@- N
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A. Purpose

This Section sets forth the process for appealing final decisions made under this
Land Use Code.

B. Definitions

1.

{00355058. DOCX / 3}

Appellant shall mean a party-in-interest who has taken an appeal
from the Original Decision-Maker to the Appellate Decision-Maker, or
from the Appellate Decision-Maker to the Town Council by the timely
filing of a notice of appeal.

Appellate Decision-Maker shall mean the board or commission to
which a decision made under this Land Use Code has been appealed.

Applicant shall mean the person who or organization which
submitted the original application to the Original Decision-Maker.

Final decision shall mean the action of the Director, or a board,
commission, Town Council or other decision-maker by a vote of a
majority of its members when no further rehearing is available before such
board, commission, or other decision-maker; provided, however, that a
recommendation to the Town Council from a board, commission or other
decision-maker shall not be considered as a final decision of that board,
commission, or other decision-maker.

Original Decision-Maker shall mean the Director or other
administrator, Board, or commission that made an initial decision on an
application pursuant to this Land Use Code.

Party-in-interest shall mean a person who or organization which
has standing to appeal the final decision of the Original Decision-Maker or
Appellate Decision-Maker. Such standing to appeal shall be limited to the
following:

a. The applicant;

b. Any party holding a proprietary or possessory interest in the real or
personal property which was the subject of the decision being
appealed;

c. Any person to whom or organization to which the Town mailed

notice of either the hearing of the Original Decision-Maker or the
appeal hearing before the Appellate Decision-Maker; and
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d. Any person who appeared and submitted testimony or evidence
before the Original Decision-Maker’s hearing or the appeal hearing
before the Appellate Decision-Maker.

7. Town Council shall mean the Town Council of the Town of Pagosa
Springs serving in its role as decision-maker for an appeal of the Appellate
Decision-Maker’s final decision,

C. Appeals. Appeals of land use decisions are available at each step of review and
decision-making. Administrative decisions may be appealed to the appropriate board or
the Planning Commission, and decisions of any board or the Planning Commission may
be appealed to the Town Council, as further set forth in this Section 2.4.13.C.

1. First Level of Appeal — Appeals of Administrative Decisions.
a. General.

A denial by the Director of a permit or other approval sought
pursuant to this Land Use Code may be appealed by the applicant
to the Board of Adjustments, except that decisions regarding sign
regulations and administrative design review may be appealed to
the Design Review Board and decisions regarding minor
subdivision final plat applications, conditional use permits, and
floodplain development permits may be appealed to the Planning
Commission.

b. Appeals of Floodplain Administrator Decisions.

Decisions of the Floodplain Administrator may be appealed by the
applicant to the Planning Commission.

2. Second Level of Appeal - Appeals to Town Council.

Decisions made by the Board of Adjustments, the Design Review Board,
the Planning Commission, or any other board or commission pursuant to
this Land Use Code may be appealed to the Town Council by a party-in-
interest,

3. Judicial Appeals of Town Council Decisions.

Any party-in-interest may appeal a final decision of the Town Council
made pursuant to this Land Use Code to the court of jurisdiction.

D. Grounds for Appeal. The permissible grounds for appeal shall be limited to
allegations that the Original or Appellate Decision-Maker committed one (1) or more of
the following errors:

(00355058 DOCX 1 3) 5
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Failed to properly interpret and apply relevant provisions of the

Town Code or Charter.

Failed to conduct a fair hearing in that:

The Original or Appellate Decision-Maker abused its discretion as
contained in the Town Code or Charter;

The Original or Appellate Decision-Maker substantially ignored its
formally established rules of procedure resulting in a denial of
procedural due process; or

The Original or Appellate Decision-Maker based its decision on
evidence which was substantially false or grossly misleading.

E. Notice of Appeal.

1.

{100355058.DOCX / 3}

Appeals shall be made within ten (10) days of the final decision

which is the subject of the appeal. All appeals shall be filed in writing
with the Town Clerk and shall include the following:

a.

c.

If the appeal is filed by the applicant and the original application
was filed by multiple individuals or entities, all of the original
applicants must sign the appeal;

The final decision of the Original Decision-Maker; or if the appeal
is to the Town Council, the final decision of both the Original
Decision-Maker and Appellate Decision-Maker, and identifying
which decision(s) is(are) the subject of the appeal;

The date(s) of such final decision(s);

The name, address, telephone number and relationship of each
appellant to the subject of action of the Original Decision-Maker;
or if the appeal is to the Town Council, the name, address,
telephone number and relationship of each appellant to the subject
of action of the Original Decision-Maker and Appellate Decision-
Maker;

The grounds for the appeal, including specific allegations of error
and a summary of the facts contained in the record on appeal
which support those allegations;

In the case of an appeal alleging under Section 2.4.13.D.2.¢, that
the Original Decision-Maker or Appellate Decision-Maker based
its decision on evidence that was substantially false or grossly
misleading, references to the record in support of this allepation;
and
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g In the case of an appeal filed by more than one (1) appellant, the
name, address and telephone number of one (1) such appellant who
shall be authorized to receive, on behalf of all appellants, any
notice required to be sent by the Town; and

h. Any other information required by the Town Clerk.

Review of Notice of Appeal. The Town Clerk shall review the
notice of appeal for any defects in form or substance. The Town Clerk
shall notify the appellant in writing of any such defect in the notice of
appeal, which notice shall be mailed no more than seven (7) days from the
date of filing of the notice of appeal.

Amended Notice of Appeal. If the Town Clerk discovers any
defects in the notice of appeal, the appellant may file an amended notice of
appeal within five (5) days of the date of the notice of default. An
amended notice of appeal shall correct those defects identified by the
Town Clerk and shall include all information required under Section
2.4.13.E.1 of this Land Use Code.

F. Cost of Appeal. The appellant shall pay a fee of $100 at the time the notice of
appeal is submitted.

G. Appeals Process

1.

{00355058.D0CX / 3)

Briefs. The appellant and the Town shall have an opportunity to
file briefs for consideration by the Appellate Decision-Maker, or Town
Council, as applicable, as follows:

a. The appellant may file an opening brief no later than fourteen (14)
days after filing the notice of appeal; or, within seven (7) days of
filing an amended notice of appeal.

b. Town staff, on behalf of either the Original Decision-Maker or
Appellate Decision-Maker, if the appeal is before the Town
Council, may file a response brief no later than fourteen (14) days
following the date that the appellant’s opening brief is filed.

c. Appellant may file a reply brief within seven (7) days of the date
the Town filed its response brief.

d. If the applicant is not the appellant, the applicant may request in
writing permission from the Appellate Decision-Maker or Town
Council to file a brief. Such request shall be granted if the
Appellate Decision-Maker or Town Council believes the
applicant’s interest will be furthered. If such request is granted,
the applicant shall file a response brief on the same schedule as the
Town staff.
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Record on Appeal. Any appeal under this Section 2.4.13 shall be

an appeal on the record of the hearing before the Original Decision-Maker,
or the Appellate Decision-Maker if the appeal is before the Town Council.
The record provided to the Appellate Decision-Maker or Town Council, as
applicable, shall include the following:

All exhibits, including without limitation, all writings, drawings,
maps, charts, graphs, photographs, and other tangible items
received or viewed by the Original Decision-Maker and, if the
appeal is before the Town Council, any items received or viewed
by the Appellate Decision-Maker; and

A recording or verbatim transcript of such proceedings before the
Original Decision-Maker, and if the appeal is before the Town
Council, the Appellate Decision-Maker .

Burden of Proof. Any final decisions of the Original Decision-

Maker and Appellate Decision-Maker shall be presumed to be correct.
The appellant has the burden of proof to show that a preponderance of the
evidence introduced before the Original Decision-Maker or Appellate
Decision-Maker supports the conclusion that the decision should be
overturned based on the criteria set forth in Section 2.4.13.H.

2.
a.
b.
3.
4.
a.
b.
5.

100355058.DOCX / 3}

Appeal Hearing,

The Director shall schedule a public hearing on the appeal no later
than sixty (60) days after the date the appeal was filed with the
Town Clerk. The appeal hearing may be extended up to ninety
(90) days after the filing of the appeal if agreed to by both the
Director and the appellant.

Notice of the public hearing shall be published on the Town’s
official website no fewer than fifieen (15) days prior to the
scheduled hearing date. Written notice of the appeal hearing shall
also be mailed to the appellant, the applicant, and all property
owners and mineral estate owners and lessees required to receive
notice pursuant to Sections 2.3.6.D and E. All such notices shall
meet the requirements of Section 2.3.6.A. of this Land Use Code.

Pre-Hearing Procedures.

Procedural Issues. Prior to the date of the appeal hearing, the
Appellate Decision-Maker or Town Council, as applicable, may
establish any procedural rules related to the appeal hearing,
including but not limited to, the possible introduction or exclusion
of certain evidence, the period of time to be allowed for
presentation of arguments on the merits of the appeal and any
concerns or objections related to the record on appeal. On its own

8
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initiative or for good cause shown by any party to an appeal, the
Appellate Decision-Maker or Town Council may order the
modification of any procedural requirements of this Section 2.4.13
so long as such modification does not shorten a time period, or
eliminate or reduce a party’s ability to file a notice, brief, or
appeal, or present or defend an appeal.

Consolidation of Multiple Appeals. In the event of multiple
appeals involving the same final decision, prior to the appeal
hearing, the Appellate Decision-Maker or Town Council, as
applicable, may consolidate the appeal or otherwise modify the
procedures contained in Section 2.4.13.G.6 as necessary.

Order of Proceedings at Appeal Hearing. The order of the

proceedings at the appeal hearing shall be as follows:

a.

a.

Director Overview. The Director shall have fifteen (15) minutes
to provide an overview of the original application.

Appeliant Presentation. The appellant shall have a total of thirty
(30) minutes to present information in support of the appeal,
subject to the determination of the Appellate Decision-Maker or
Town Council as to relevance. Copies of all portions of the record
that the appellant wishes the Appellate Decision-Maker or Town
Council to consider must be submitted to the Director no fewer
than five (5) working days before the public hearing.

Staff Report Presented. The Director and Town staff shall have a
total of thirty (30) minutes in which to present a response to the
appeal and appellant’s presentation, as well as a staff report that
includes a written recommendation. This recommendation shall
address each standard required to be considered by this Land Use
Code applicable to the original application.

Appellant Response. The appellant shall have a total of fifteen
(15) minutes to rebut any presentation by the Town.

Questions. Following the presentations and rebuttals, the
arguments will be closed and the Appellate Decision-Maker or
Town Council, as applicable, may ask questions of the Town staff,
the appellant, and any parties-in-interest.

Conduect of Public Hearing.

Presentation Time Periods. The time periods set forth in Section
2.4.13.G.6 herein may be extended by the Appellate Decision-

Maker or Town Council, as applicable, based on the complexity of
the issues raised in the notice of appeal, the length of the record on

S
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appeal, the potential impact that the determination of the appeal
may have on the community at large and the number of parties-in-
interest who wish to address the Appellate Decision-Maker or
Town Council with regard to the merits of the appeal.

b. Exclusion of New Evidence. The Appellate Decision-Maker may
exclude arguments based on testimony or evidence that it finds to
be irrelevant, immaterial, or unduly repetitious. The Appellate
Decision-Maker or Town Council shall not consider arguments not
raised in the notice of appeal and new evidence shall not be
considered on appeal except upon a showing that such evidence
could not have reasonably been presented to the Original Decision-
Maker or, if the appeal is before the Town Council, the Original or
Appellate Decision-Maker, and is not repetitive of evidence
already within the record.

c. Continuance of Public Hearing. The Appellate Decision-Maker
or Town Council, as applicable, may, either on its own motion or
at the request of any party-in-interest, continue the appeal hearing
to a fixed date, time and place. All continuances shall be granted
at the discretion of the Appellate Decision-Maker or Town
Council, as applicable.

Decision. Following the public hearing, the Appellate Decision-
Maker or Town Council may, in whole or in part, affirm, reverse, or
amend the decision being appealed based on the appeal criteria set forth in
Section 2.4.13.H herein, and to that end the Appellate Decision-Maker or
Town Council shall have all the powers of the Original Decision-Maker.
The Appellate Decision-Maker may also remand the matter back to the
Original Decision-Maker and the Town Council may remand the matter
back to either the Original Decision-Maker or Appellate Decision-Maker,
as deemed appropriate, for further proceedings consistent with the Land
Use Code. The final decision shall be stated in writing in the body’s
minutes as well as in a written order to be delivered to the appellant and
shall include specific findings of fact with specific reference to relevant
standards as set forth in this Land Use Code.

Notification to Applicant. Notification of the Appellate
Decision-Maker’s or Town Council’s final decision shall be provided by
the Director to the parties in the appeal within ten (10) days of the decision
and shall be published on the Town’s official website for a period of not
less than ten (10) days after the final decision.

Record of Appeal Proceedings.

a. Record of Appeal Hearing. The Appellate Decision-Maker or
Town Council shall record the public hearing by any appropriate

10
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means. A copy of the record of the appeal may be acquired by any
person upon application to the Director and payment of a fee to
cover the cost of duplication of the record.

b. The Record. The record of the appeal shall consist of the

following:

¢ The record of the Original Decision-Maker which
was appealed;

(2) Any supplemental evidence approved by the
Appellate Decision-Maker or Town Council, including any
exhibits, writings, drawings, maps, charts, graphs,
photographs, and other tangible items received or viewed at
the proceedings by the Appellate Decision-Maker, or the
Town Council if the appeal is before the Town Council;

3) Any briefs submitted by the parties;

4 All minutes of the proceedings;

(5) If appealed to the Town Council, the recording or a

H. Appeal Criteria.

verbatim transcript of the proceedings before the Appellate
Decision-Maker. The cost of the transcript shall be borne
by the party appealing the decision.

The Appellate Decision-Maker or Town Council shall reverse, amend, or remand
a decision upon a finding that the at least one of the grounds for appeal set forth in
Section 2.4.13.D occurred, and that the final decision being appealed was
materially affected thereby.
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